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l. From on or about the 4&8 day of Apetl, 2976 
and continuously thereafter up to and including the date of 


the filing of this indictment, in the Southern District of 


New York, 


the defendants@ and others to the Grand Jury unknown, unlaw- 

fully, intentionally and knowing ly combined, conspired, confederated 
and agreed together and with each other ~o violate Sections 812, 
841(a)(1) and 841(b) (1) of Title 21, United States Code. 

2. It was part of said conspiracy that the said 
defendante unlawfully, intentionally and knowingly would distribute 
and possess with intent to distribute Schedule I putung: 
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being to the Grand Jury unkorna: jz violation of Sections 812, 


N 
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In pursuance of the said conspiracy and 
to effect the objects thereof, the following overt 
acts were committed in the Southern District of 


New York: 


(i) Gn or about April 3, 1974, éefenéant 
MARC FISHER wat with on usderecvor agent at the Ei Tor 
fesieuramt, 21 Greenwich Avenue, Manhetten, sax sgeeed | 
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MARC FIRER met rith an widersever agent at the £1 Ter 
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(4) Gn or about April 15, 1974 defendanes 
VEXDEAD GLE! and ADOLPE RIVER uet with ome unisresver 
acate at Memje's Resteurent, $3 aie ath d I ua ny, 
ant delivered 5000 tabe cf LIÐ, 


(izle 21, United Stereos Gode, Section 4C) 
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The Grand Jury further charges: 
On or about the ëh day of Apedl, 1974 


in the Southern District of New York, 


MARS FISHER, 


the defendart , unlawfully, intentionally and knowingly 


did distribute and possess with intent to distribute a 


Schedule I controlled substance, to wit, 
2pprexiuately 320 miswegrams (4 spots) of Lywengia Asid 
Diethyl amide (LED). 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(B).) 
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in the Southern District of New York, 
ARC VIGEER 
KESKTEE 


the defendang , unlawfully, intention: lly and knowingly 
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approminetely 183.03 milligrams (06 cgəts) of Lyvergie 
Asid Diethylemide (LSB). 


(Title 21, United “tates 5) .) io Di 812, 
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The Grand Jury furt).cr sheargas: 
On or about the gem day Of Apeil, 1976 


in the Southern District of Ne York, 


WE FUSER 
ELETR \TERSON 
YERDERIC (USM end 
DATE LIAB 


the defendantg , unlawfully, intentionally and knowingly 
did possess with intent to distribute a Schedvle § 
controlled substance, to wit, appreximately 177.9 
milligrams (1000 spets) of Lysengte Acid Diethylaniée(s). 


(Title 21, United States Code, Sections 812, 


841(a)(1) and 841(b) (1) (B) -) @izle Quized 
States Code, bestisa 2) si 
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The Greed Jury further charges: 
On or about the gg, day of Agwil, 1974 


in the Southern District of New York, 


the defendants , unlawfully, intentionally and knowingly 
did distribute and possess with intent to distribute a 


Schedule I controlled substance, to wit, 


“opwexiantely 1,085 milligrams (3040 spots) of Lgsergic 
Asid Diethylenide (LSD), 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(B).) itie Peitai 
States Code, Sostisa 2) ™ 


building and we got 
Q Did you, yourself, make any attempts to obtain 
a lawyer for Mr. Rivera? 
A No, I did not. 
Q Either to call his lawyer or have a iawyer assigned 


to him before he went in to see Mr. Nessland. 


MR. GREENBERG: No further questions. 
THE COURT: adjourn until 4:30, gentlemen. 
BELLER: Your Honor, 7 have one other agent 


and I wonder whether I couldn't put him on now. 


4:30, Mr. Beller. 


The Government calls, Michael 
O'Connor. 

AEL W. O'CONNOR, called as a 
witness on behalf of the Goverrment, having been 
first duly sworn, testified as follows: 

EXAMINATION 
BELLER: 
Mr. O'Connor, how are you employed? 
A I am employed by the Pepatment of Justice as a 


Sepcial Agent with the Drug enforcement Administration here 


in New York. 
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taxen outside the restaurant by 


1 read 


ontain advice of rights? 


lyvemini inform the defendant that he 
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ot at that 
Q Where was h ) xt time you saw the defendant 
evening? 
, approximately 


DEA headquarters here 


Were you present or did you observe the defendant 


in a car and driven away from Manjos? 


approximately an hour later at DEA 


see? 
I was just being interviewed by 


in regards to a 2u2, a personal 


Sid he at 
(No response. 
there came a time when you took the defendant 


headquarters to West Street? 


Approximately what time was that? 
We left DEA headquarters approximately one o'clock 
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and we had a little trouble so to speak getting 
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went back to 


them. That 


that time 


ae: 


fendants Rivera an i you and Agent Bell were 


the defendant at any time in 


time in the car? 


at West Street, 


same morning when 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY S\)UARE, NEW YORK, N.Y. ~^ 7-4580 
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O'Connor - Direct 32 


A We took him down to the Southern District, 


explaining to him what would be happening, what would take 


place. 
you 1g him t ' ffice of Assistant 
Attorney 
Yes. 
Q Prior to bringing himto the office of the Assistant 
U.S. Attorney, did he 


le 
asx 


ask to make a phone ca 
the way down to Southern District. 
Q When you were in the United States Courthouse, 
aid he ask to make a phone call? 
he did. 

Did he make a phone call? 
Yes, in my presence. 
To whom di > a to make a phone call? 


To an acquaintance of his so the acquaintance 


his : ind te he had to go to Puerto 


he permitted to make that phone call? 
he did so in my presence. 
Q fe ask at that time or any other time to 


allowed tc ake a phone call to a lawyer? 
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“ee 


O'Connor - Direct/Cross 


CROSS-EXAMINATION 


BY MR. GREENBERG: 


were you prevent when Mr. Rivera 


personal history, a 


202, the questions asked off the 


I was there. 
questioning 
Cradera,. 


facts of the 


not? 


202 doesn't go into the facts of the case. 


any other conversation? 


jz the course of the evening, I 


; => t 3 
was running around. 


processing the evidence. 


Rivera about 


ivera tell Agent Bell that he 


ay anything until he spoke to a lawyer? 
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O'Connor - Cross 
No, sir. 
Q But you were there when the questions from the 
202 interview sheet wore asked? 
Yes. Not the entire 202. I was there in the room 


during some of the questioning, went to other rooms and had 


other duties. 


| until you took 


A No, 


| 
Q And you had no further contact with Mr. Rivera 


Did you process Kenneth Myerson? 
MR. BELLER: Objection. 
will withdraw the objection. 
Glenn and Mr. Rivera to West Street? 


Myself and Agent Bell. 


They were handcuffed in the back seat? 


them in DEA headquarters, were they 


No, Sir: 

At any time, were they together? 

Only wi they arrived. 

Did you over see them together in DBA headquarters? 
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Only when they arv. They were all brought 
into the place where they were fingerprinted and photographed, 
otherwise they were separated. i 
Q Nhen they w being fingerprinted and photographed 
were they 
A : O uldn't fingerprint nor photograph two 


people at 


Q Did you fingerprint or photograph any of these 


Q u drove them to the Federal House of Detention 


the first 


together at that time? 


Q 
A ’ WGI t handcuffed together. They were 
each handcuffed 
were in the car together? 


the back seat. 


any time cid they make a request of you or 


nake a phone call? 
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l | 
A 19 | 
rkik 2*'Connor - Cross 
A Not when we were driving them to West Street. 
| } | 
i Q Never mentioned a phone call? A. 
i} 
| A Never mentioned a phone call. b s 
| Q How about when you were driving them from West 
Street to the Tombs? 
A No, sir. 
Q From the Tombs back to West Street? 
A No, Sir 
Q Never mentioned it? 
| A No, sir. 
Q Did you have any conversation at all «w.*>2 eithar 
one of these gentlemen? 
A Yes, sir. | 
Q What were you discussing? à 
A Approximately what woul. tappen the following day, > 
what time we would be by te pick them up, etcetera. 
} 
Q Did you tell them what was going to happen that 
day? 
i Yes 
Q What was that? 
; an ; l 
viz A At approximately -- his is when we picked them 
w 23 | . n . . g ` 9 
| up in the morning. I informed Mr. Glenn -- 
DA | ‘ 
i sain MR. BELLER: Could Mr. Greenberg place the time to 
f + 
2 l i o 
i 25 | which his question relates. | 
1| 
| 
it 
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mw ose r- 


O'Connor ( Ss 37 


Are you talking before they went to West 


Street or the following day 


MR. GREENBERG: I am talking «bout conversations 
in the car 


and the Tombs and back to West 


Street. 


A 
Q sid you C >11 them that they 
cooperate? 
A back There was a bit of discussion. 


r. Glenn ell us everythi. -, 


cooperate C we kept telling him it would be to his 


advantage if he would do so and that is where ve dropped 


Q Where was that? 

A In the ł k seat of the car when we were on the 
way to West Strect and rould say just before we got back 
to West Street the 
0 


e 


around ten 


ten o'clock in the morning, 10:15 tha 


any điscussions with Mr. Rivera at 
y 


thet time? 
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rklk O'Connor - Cross 38 


A No, Sir. The only discussion we really had with 


him, we told him he would be brought before a U.S. A*torney. 


They would be interviewed again like they were last night, 
they would be brought before a U. 
bail, etcetera, etcetera. 

Q Did you tell them they could have a lawyer? 


A We told them if they could not afford a lawyer, 


the court would assign one as stated in the DEA13A. 


Q Did you ask them whether they had a lawyer in 
fact? 

A No, sir 

Q Did you ever ask them whetner they would like to 


make a phone call? 

A No, sir. 

Q Did they ever ask you that morning to make a 
phone call? 

A Mr. Rivera cid and that was to an acquaintance 


to call his employer. 


Q Were you there when this phone call was made? 

A Yes. 

Q What time was that phone call made? 

A I don't recall, but to the best of my knowledge, 


I would say it was around 12:30, one o'clock in the after- 


noon. 
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S. Magistrate who would set 


e ___. A 


22 
Cross 
overhear the pone call? 
It was right next to me. 
Do you know the name of the person he called? 
sir, I dex. 
LER: je 1*t see what this 
relevant 
Sustained. 


the conversation on the phone? 


that conversation was 


had to go to Puerto Rico? 


is 


you also hear that he asked that person to 


contact Billy Tobias and to get a lawyer? 


amber that? 


THE COURT: Are we talking about this defendant or 


Vina > 


somebody else? 


GREENBERG: This defendant, Your Honor. 


sai’ 


Q You t remember any conversation about a 


lawyer on that phone? 
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40 
The witness already said twice he 
| dicn't remember. 

THE COURT: In any event, this is after the state- 

ment was taken 
betore the statement 

Your Honor. 

MR. BELLER: I object to that statement. 


What time was this phone call allowed for Mr. 


A At approximately 12:30 to one o'clock as I 


previously 


$ 
+> 


Mr. Rivera handcuffed in the U.S. Attorney's 


| 
Q Had you brought Mr Rivera to the magistrate 
before you went to the U.S. Attorney's office? 
A No, sir, that i practice. 


Just answe; the question. 


gone into the U.S. Attorna | 


No, sir. 
Q Did Mr. Rivera ever tell you who he was calling, 


the name of the person? 
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A 24 


O'Connor - Cross 


recall. 


I may refresh your recollection, a Raphael 


Bencid, would t! refresh your recollection? 
ion’t recall, si: 
Did make any notes at any time that reflected 
Rivera made a phone call? 


No, Sir, I just remembered because he asked me 


remember specifically what he 
that he went to Puerto Rico? 
could make a call to an 
acquaintance to tell hi mploye it he was suddenly called 
to Puerto Rico and wouldn't be at work. 
with Mr. Rivera all this 


time you were w Mr. is that correct? 


the phone call. 
rocether? 
defendants. 


ask you to make a phone call? 
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A 2$ 
O'Connor 
BELLER: Objection. 
THE COURT: Yes. Let's not ask this witness 
about other defendants. 


rour testimony, Agent O'Connor, the only 
time Mr. Rivera asked you for a phone call was approximately 
twelve, 12:30 the U.S. Attorney's office? 


A As ‘ l :30 to one o'clock that afternoor 


` 


2 
Q hat time d Mr. Rivera go into the U.S. 


Attorney's 


A 

you present in the U.S Attorney's office? 

Would it be approximately about 1:10 in the 
afternoon? 
BELLER: Objection. He doesn't know. 
after the phone call; is that not correct? 

I don't recall, sir. I am sorry. It was before 
see the U.S. Attorney as I stated. 


And that was approximately 13 hours after his 


A Yes, Sir, approximately twelve and a half to 
thirteen hours. 
Y were you present at the Magistrate's court when 


Mr. Rivera and the other defendants were arraigned? 
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went before 


’ 
don 


t recall. 

approximately 3:30? 
Objection. 

lie says he doesn't recall. 


O'connor, did you process the defendants 


the Magistrate's court? 


down to be fingerprinted and 
photographed? 
A ook them dowr. to the U.S. Marshal's office at 
this time. 
United States 
Q id you see Mr. Rivera again that day? 
Object. I don't see what this has 


jiven approximately a hour before. 


MR. GREENBE! I belie hi s relevant. I was 


assignea by the magistrate to represent MI Rivera about 


2:40 in the afternoon and was assigned in open court. 
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44 
being assigned and Mr. Rivera 
being released on bail, the agents went to Mr. Rivera's 


apartment without prior conse, of me who was Mr. Raveca's 


attorney and = think th was an overstating of the authority 


bears on the general way in 
were taken and stows how the agents 
the totality of the circumstances of this arrest. 
It's «wy informat: ? O'Connor about two 
o'clock the following morning called or knocked on the door 
Rivera's apartment wi it the consent of Mr. Rivera, 


ils attorney, and I think this 


COURT: Was a statement taken from him at that 


MR. GREE} : No, Your Honor, but I think it 
does have relevancy as to the credibility of this witness 
and of the acts cf the Drug Enforcement Administration 
special agent. 

THE COURT: You are raising a sixth amendment 
question now, I gather, is that it? 

MR. GREENBERG: Yes, Your Honor. 

THE COURT: Did you raise that in your motion? 

MR. GREENBERG: No. I just think it has some 


ing as to the general credibility of this agent and how 
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A No, sir. 
Q Did you speak to Mr. Rivera at that time? 
A Yes, sir, we did. aS 


MR. GREENBERG: No further questions. 
MR. BELLER: The Government would move to strike 
the last three questions and the responses. It has no 


bearing on the issue before the Court. I don't see any 


misconduct, any gross impropriety, any testimony that re- 


flects on the credibility of this witness. 

The Government didn't object to the ,uestioning 
though the impression I had was thet it wasn't relevant, simply 
because h2 made a representation that this agent's conduc’ 
had something to do with his credibility. I don't see 
anything in the questioning or the responses that makes 
anything that Mr. Greenberg was trying to get at relevant to 
the question of whether this statement was given volun- 
tarily or whether defendant's right to consult with a lawyer 
was abridged. 

What happened when you went to see 
Mr. Rivera at two o°.;ltock in the morning? 

THE WITNESS: Mr. Glenn was giving signs that 
he would like to ccoperate. We were trying to ascertain who 
he received the initial package from. We were doing 


surveillance. We were hoping Mr. Glenn would be able to tell 
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us where this individual was and at that time we knocked on 


the door, identified ourselves aid we were voluntarily let 


into the apartment by Mr. Glenn and Mr. Rivera. 

MR. BELLER: We will use it for argument. We 
don't have to have it stricken. I don'.c see "re it's 
terribly relevant one way or 'he other. 

THE COURT: You ay Mr. Glenn was giving signs 
of wanting to cooperate, what does that mean? 

THE WITNESS: On the way down to West Street, 
Mr. Glenn and Mr. Rivera were having conversation as I 
Stated prev.ously that Mr. Rivera was trying to tell Mr. 
Glenn to cooperate and tell him everything he knew and he had 
shown signs. 


THE COURY: Had Mr. Rivera cooperated at that 


THE WITNESS: The only thing he had stated all 
evening to my knowledge, which is hearsay, is that he didn't 
know anything about it and he was just going along to 
assist Mr. Glenn and he was trying to tell Mr. Glenn to 
give us his source of supply. 

MR. BELLER: I just have two further questions. 

THE COURT: All right. 

REDIRECT EXAMINATION 


BY MR. BELLER: 
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Q You knew at that time, didn't you, that Mr. 
Rivéra had already given a statement to AUSA Nessland? 


A Yes. 


Q Is it not customary to handcuff an individual after 


he has been arrested? 


A Yes, sir. 
XAMINATION 
BY MR. GREENBERG: 
Q Was Kenneth Myerson handcuffed in your presence? 
A Yes, sir. 
Q Was Kenneth Myerson arrested and processed on the 
night that Mr. Rivera was arrested? 
MR. BELLER: Objection. 
THE COURT: What is the relevancy of that? 
MR. GREENBERG: Your IIonor, it's my information 
Kenneth Myerson who was arrested and who is a co-defendant 
here was released by the agents the same night as his arrest 
and told to return the next day. He was never handcuffed 
and never formally arrested and spent the night at home. 
Mr, Riveraon the other hand was arrested, hand- 


cuffed for a period of perhaps twelve hours before he made 
Į i 


any statement and I think that has bearing, certainly upon 


the state of mind cf Mr. Rivera. 


THE COURT: T don't follow. It has bearing on 
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the state of mind of Mr. Rivera that somebody else was 
let ro and he was arrested? 
MR. GREENBERG: Yes, Your Honor. It's my 
information that Mr. Myerson was cooperating with the agents 


and because of his cooperation, he Zid not have to spend 


the night in jail and he was . handcuffed. At least Mr. 


Rivera tells me that, he was not handcuffed and I would just 
like to confirm that with Mr. O'Connor. He says that it's 
standard procedure to have all prisoners handcuffed. 

Mr. Myerson was certainly placed under arrest and it's my 
information he was never handcuffed. 

Objection. He never said it's the 
practice to handcuff all prisoners. I asked him a general 
question. There are exceptions, particularly when a 
defendant is a cooperating defendant and has led the agents 
to a source. 

him answer the question so we 
could go on. 
Was Mr. M On handcuffed when he was arrested? 


Yes. 


Q Was he handcuffed when he was brought to the 
U.S. Attorney's office? 

A Yes, sir -- I take that back. I didn't bring 
him to the U.S. Attorne:'s office. 
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MR. GREENBERG: No further questions. 

MR. BELLFR: Agent Greenan is here. He was 
presert at the time the defendant gave a statement to 
Assistant United States Attorney Nessland. He can testify 
whether rights were given. That would be hearsay. Mr. 
Nessland is o j If itr. Greenberg has no objection, 
we will have Agent Greenan testify briefly as to the rights 
that were given. 

MR. GREENBERG: I have no objections. 

THE COURT: You may come down. 

(Witness excused.) 

MR. BELLER: ‘The Government calls James Greenan. 

E S REE; called as a witness on 
behalf of the Government, having first been duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. BELLER: 
Q Mr. Greenan, how are you employed 
A I am a Special Agent '.\.ch the Justice Department, 


the DEA. 


How long have you been employed? 


Approximately one year. 


low were you exmployed before then? 


I was a Special Agent with the Treasury Department, 
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Customs Services. 


Q Were you with the DEA on April 16 and 17 of 


is known as the case agent in the 


involving this defendant, Adolph Rivera? 


(Government's Exhibit 2, marked for identification. 
Q From the time of the defendant's arrest, were you 
present at the arrest? 
A ch s correct, 
Q 
car driven 
A That is correct. 
Q Did you see the defendant subsequently at DEA 
headquarters? 
A That is correct. 
Did you view him being processed? 
I fingerprinted him. 
Q Did he ask to see a lawyer at the time you 
fingerprinted him? 
A I don't recall him asking anything. 
Q You just fingerprinted him. Did you photograph 


him as well or arrange to have him photographed? 
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Greenan - Direct 52 
I arranged for his photographs to be taken. 
Q Did you have any other contact with him at DEA 
| that evening? 
È. No, 
Q When is the next time you saw the defendant? 


A In Assistant U.S. Attorney Nessland's office the 


Were you present the defendant was brought 
Mr. Nessland's office? 
A Yes, I was. 


Q Did Mr. Nessland 1 the defendant who he was? 


him what the purpose of the interview 


That is correct. 


recall whether Mr. Nessland at that time 


| was filling out a form known as the U.S. Attorney's pedigree 


form? 
was two pages long. 
Government's Exhibit 2 for identificatio 
and ask you if you recognize that? 
A Yes, that is my signature on the third page. 
What is that form? 
It's an interview form prior to arraignment by a 
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ere a tE 
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is that the first interview by 


this case? 


ar 7 
sec? 
“CSSsa 


nā interviewed 


were five defendants arraigned’ in the 


eve Heather Cz 


smpbell, another special agent 


the interviews. I believe I was in on 


interview. 


e intervicwed 


i F “rr ee . : 
S form, does it 


refresh your recoll- 


n ce 


Myers was interviewed at 10:45? 


is correct. 


‘at time was the defendant interviewed? 


ac 


ew interviewed at 1:10. 
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Greenén Yirect 
me have tiá» marked as Exhibit 3. 


(Government's Ex nibit 3, marked for identification.) 


MR. BELLER: Government's Exhibit 3 for 
identilLication is the U.S. Attorney's interview form for 
Kenneth Myerson. 


Q Mr. Greenan, did essland tell the defendant 
that he wanted to ask hin i w questions? 
Did he h he had a constitutional right 
to refuse to answer any questions. 
Q Yes, he did. 


Q Did Mr. Nessland tell the defendant that if he 


chose to answer any questions, anything he said could be used | 


against Mr. Rivera in a court of law? 

A That is correct. 

Q Did Mr. Nessland ask the defendant each time he 
asked those questions, whether he understood what he was being 


told? 


state whether he understood it? 


He stated, Yes. 
Q Did Mr. Nessland tell Mr. Rivera that he had 
e right to have a lawyer present during the interview? 


A Yes, he did. 
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right to have a lawyer appointed by the court and that the 


interview could not proceed until the lawyer was there? 


them, 


background and 


Q 


| 
A Yes, he did. | 
Q Did Mr. Nessland ask Mr. Rivera whether he under- 
stood that right? 
A Yes, noe lid. 
Q What did the defendant state in response to that 
question? | 
A That he did. 
Q At that point, did Mr. Nessland ask Mr. Rivera 
whether, understanding his rights as he had been advised of | 
| 
| 
| 


Q 


Nessland whatever information he wanted? 


A 


manner. 


Q 


A 


he wished 


A 8638 


Greenan - Direct 55 


If he could not afford a lawyer, that he had a 


to tell mr. Nessland something about his 


about his version of the facts in the case. 


And you remember that from your memory; is that 


That is correct. 


Did the defendant balk in any way at giving Mr. 


No, he did not. He responded `n a very positive 


What do you mean by that? 


He was very emphatic in what he was saying. He 
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2 lakept on telling Mr. Nessland about Fred Glenn had him do. 
3 | Q Did he tell Mr. Nessland that he had been trying 
i 
4 | to reach a lawyer since the moment of his arrest and that he 
5 | had been refused that right? 
6 | A Not to my knowledge. 
7 | Q Did he say to Mr. Nessland or to you that he had 
' 
8 been harrassed? 
9 A No 
10 | Q Did he say he had been poorly treated? 
11 | A No. 
12 4 Q Did he give a full statement to Mr. Nessland that 
13 was in essense incriminating? 
14 i| A Yes, he did. le didn't leave off that that was 
15 | all the narcotics bus. .css he had ever transacted, but he 
| 
16 | did tell what he knew most about Fred Glenn. 
17 | Q When the statement was completed and Mr. Nessland 
18 || finished writing down what the defendant said, did Mr. A 
19 || Nessland sign the statement? 
20 | A Yes, he die 
fi 
21 || Q Did you sign the statement? . 
|| 
2 | A Yes, I did. 
— 23 | Q Did the ¢2fendant sign the statement? 
2A | A Yes, he did. 
| ' 
5 Q Did he do so reluctantly? 
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juestions. 


- Rivera at DEA head- 


fingerprinted and photo- 


r. River 


all the defendants? 


Mr. Rivera and Mr. Glenn together? 


Were they together with you? 


't recall. Most of the time when they are 


think there is no more than one 


rprintinc? 


Å 


believe Agent Pell took his pedigree and Agent 


Pell was a new I may have helped A-exnt 


Bell with the 202. 


Q Do you remember Mr. Rivera answering questions 


about his pedigree? 
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[l 
Q Do you remember Mr. Rivera saying he didn't want | 
to answer any questi abo .s h S ntil he spoke to a | 
| 
lawyer? | 
| 

; ot 
i cooperate with the DLA? 
introduce myself to Mr. Rivera, but he | 


rucstion or any statement or anything. 


sked you to make a phone call? 


would be allc ved to mak 
a phone 
no questions. 
Glenn, did he ever ask you whether 


Mr. Rivera's presence? 


wouldn't have to spend the night in j 
A No, I did not. 
Q Did you ever tell that to any person you arrested? 
MR. BELLER: Objection. 


THE COURT: What does that have to do with the 
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OLjection. 
Sustained. 
Q you ever tell Mr. Nivera that if he cooperated, 


pnone number,did you 


after he made his 


Statement. 
at statement are you talking about, 


4 


Or the one in Mr. Necsland's 


The one in Mr. Nessland's office. 


mber telling Mr. Rivera if he 


to spend another night in jail? 


Rivera, you testified, was interviewed in Mr. 
office at 1:10 in the afternoon? 
That is correct. 


Do you know what time he was presented before the 
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I believe sometime around 3, 3:30. 


At that time, Mr. Rivera was assigned counsel, 


I was assigned to represent him; do you remember that? 


A 


Q 


No, I do not. 


You were the one that swore out the complaint in 


Yes, that is right. 
MR. GREENBERG: No further questions. 
MR. BELLER: Wo further questions. 


THE COURT: Thank you. 


MR. BELLER: Governmerit rests. 


MR. GREENBERG: I call the defendant Adolph 


Rivera to the stand. 


ADOLE ER 


DIRECT 


BY MR. 


having first been duly sworn, was examined and testified 


tR ERA called as a witness, 


as follows: 


XAMINATION 


GREENBERG: 


What is your full name? 
Adolph Rivera. 
What do your friends call you? 


Ritchie. 
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2 | THE COURT: Thank you, you may come down. 
7 | 
3 | (Witness excused.) 
| 
4 |i MR. GREENBERG: Defense rests. 
| 
5 | THE COURT Anything further from the Government? 
6 || MR. BELLER: No, Your Honor. 
7 | nse A 
| THE COURT: It seems to me, Mr. Greenberg, what 
> i 


occured here, is that the defendant was given his rights 
: g 


by Mr. Nessland before he made the statement, isn't that so? 


i 
fi 
! 
MW} THE COURT: He just made a tekphone call, accord- 
| 
12 | ing to his own Statement, isn't that so? 
| . 
13 | MR. GREENBERG: That is correct, Your Honor. 
Í 
14 | THE COURT: And he understood his right to remain 
l5 || silent, dia he? 
a 
16 


| 
| 
! 
10 || MR. GREENBERG: Yes, Your Ilonor. 
| MR. GREENBERG: He did. 


17 | THE COURT: That he had a rigkt to have a TEENE 
18 1 present or could try to get one, isn't that so? 

i 
19 |} MR. GREENBERG: Yes. 

i} 
20 | THE COURT: I don't understand what your claim is. 
21 | MR. GREENBERG: My claim is, Your Honor, that 
22 | under the totality of the circumstances, notwithstanding, as ' 
23 | Your Honor has pointed out that he was given permission to 
a | make a phone call around 12:10 in the afternoon and notwith- 
m | 


Standing the fact that when he made the statement to Mr. 


| 
| 
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Nessland he had been advised of his rights; that by then, 
« 
he had been effectively denied of his right to counsel many 


times previous when he was originally arrested and taken -- 


COURT: The evidence shows, doesn't it, he 


| was not only advised by the agents that he shouldn't say 


anything until he saw a lawyer, but aiso by Mr. Glenn; 
wasn't that Mr. Glenn's testimony? 

MR. GREENBERG: That is correct, Your Honor. 

As a matter of fact, when he spoke with Agent Bell, 
the first agent to really interrogate him, he told Agent Bell, 
without speaking to Mr. Glenn or anyone else, according to 
| Mr. Bell's testimony, that he didn't think he should speak 
with anyone until he spoke with a lawyer or had some legal 
advice. 

THE CCURT: That is the issue, isn't it, whether 
the defendant was advised and understood his right, isn't 
that what this is all about? 

MR. GREENBERG: That is correct, but we maintain 
he made repeated attempts to get someone to advise him of 
what he should do, a lawyer. That he requested repeatedly 
from vaiours authorities whether agents or correction 
authority people to talk to a lawyer and he was denied that 
request at each and every stage of the proceeding. 


THE COURT: But he made no statement at that point, 
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He didn't make any incriminating stacement until he saw 

Mr. Nessland after having been advised of his rights and 
after having called someone to get a lawyer; isn't that so? 

MR. GREENBERG: That is correct. 

THE COURT: He didn't testify that he told Mr. 
Nessland, "My lawyer is on the way and I would like to 
wait until he gets here": did he? 

MR. GREENBERG: No. 

THE COURT: ‘he motion is denied. 

We have to set a Gate for trial. 

MR. GREENBERG: May I just add one thing further, 
Your Honor. 

It t ie ti Mr. Rivera upon arrest at 
11:30 or so on one night and not being presented before the 
Magistrate -- 

THE COURT: You didn't make that motion, I will 
not hear it. You made a motion to suppress a statement that 
was just denied. I will not hear a motion that you didn't 
make. 

MR. GREENBERG: I believe within my motion papers 
t do allege that he was arrested in the early morning hours 


and in my motion papers on page 2, it says he was taken 


t 
before Magistrate Goettel at Ai p.m. and I believe it's 


part of my motion papers and I maintain that is an unduly 
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time befc e he is arraigned. 

COURT: You submit a brief on that. 

GREENBERG: I will, YOur Honor. 

COURT: The trial will be Wednesday, December 4 


at ten o'clock, room 618. 
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APPCARANCES 


THOMAS J. CAHILL, Esq., 
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Southern District of New York, 
By: ALLEN BENTLEY, Esq., 
Assistant United States Attorney. 


DANIEL STEINGACH, Esq., 
Attorney for Defendant 


walili din DIRICH Cosh Bhivaitas Los Una nibhtin 


FOLEY MIARE. NEW YORK, NY. — 791mm 


(Case called.) 
MR. BENTLEY: The government is ready. 
MR. STEINHACH: The defendant is ready. 
THE COURT: Mr. Steinbach, did youhave some 
witnesses you wanted to put on? 
MR.STEINBACH: No. I believe Mr. Bentley may 
have, though. 
THE COURT: All right. 
MR. BENTLEY: The government would call 
Michael O'Connor. 
MICHAEL W. O'CONNOR, called as 
a witness on behalf of the government, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. BENTLEY: 
(6) Mr. O'Connor, please keep your voice up so 


that the people seated toward the rear of the courtroom can 


Administration. 


Q What position do you hold with the Drug Enforce 


Administration? 


hear you. 
Mr. O'Connor, by whom are you employed? 
+ 
A The Department of Justice, Drug Enforcement 
t 


A Special Agent. 
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O'Connor-direct 3 

Q Directing your attention to April 16, 1974, 
at approximately 11:20 p.m., were you on duty at that time? 

A Yes, I was. 

Q What, if anything, did you do? 

A Myself and a defendant who agreed to cooperate 
with the government by the name of Kenneth Meyerson arrived 
at Manjo's Restaurant located at 33 7th Avenue, 

New York City. | 


Q When had you met Meyerson? 


A Earlier that evening. 


Q Under what circumstances had you met Meyerson? 


A Mr. Meyerson conspired to deliver 5,000 dots 
of LSD to me. 
THE COURT: Mr. Meyerson did what? 
THE WITNESS: Conspire to deliver 5,000 
dosage units of LSD. 
THE COURT: You mean agreed? 
THE WITNESS: Yes. 
Q What had happened with respect to Mr. Meyerson 
a 
when you originally, made contact with him? 
A Mr. Meyerson was placed under arrest and was 
taken to New York Regional Headquarters, where at that time 


he aqreed to cooperate with the government. 


Q What form did his cooperation take? 


SOMITUTL AN DILLA COCKE PEDAL ERS, UD COA LEGS 
wiry IARE PEW Yon MY na nN 


A 5l 
O'Connor-direct 4 


A He placed a telephone call to a Mr. Frederick 


Glenn and arrangements were made for Mr. Glenn to deliver 


5,000 dosage units of LSD to myself at that previously 
mentioned restaurant. 

Q Based on your investigation, please tell us 
what role Meyerson was playing in these LSD transactio: s 
with relation to the other defendants in this case. 

MR. STEINBACH: Objection, your Honor, unless 
what he is about to answer relates to his information at tha 
time, that is, if he now knows of a role that Meyerson was 
playing which he didn't know at the time, it would be 
irrelevant to his probable cause at the time he made the 
arrest of Mr. Rivera. 

THE COURT: Letme hear the question, Mr. Reporter, 

(Questi™m read.) 

THE COURT: You are asking him what role 
Kenneth Meyerson was playing with respect to the instant 


indictment? 


MR. BENTLEY: Yes, your Honor. 
P 
THE COURT: All right. Overruled. 
Q You may answer, sir. 
A Mr. Meyerson was receiving the LSD from 


Mr. Glenn, in turn he would give it to Mark Fisher, who in 


turn gave it to me. 
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THE COURT: I thought you meant he was acting 
as an informer for the government in this case. Is that 
it? 

MR. BENTLEY: No, your Honor. I am trying 
to place Mr. Meyerson with respect to the other defendants 
in the indictment so the Court can see how the investi- 
gation developed following Meyerson's arrest. 

THE COURT: As I ieee the witness. 
he testified that he met Kenneth Meyerson at Manjo's 
Restaurant, where Meyerson delivered a quantity of LSD. 

He was arrested and agreed to cooperate with the government. 

Is that your testimony? 

THE WITNESS: No, ma'am. 

THE COURT: I misunderstood them. 

MR. BENTLEY: It may be confusing in the way 
I approached the subject, your Honor. 

Q At what location was Mr. Meyerson arrested? 
A At the El Tor Restaurant located in Greenwich 


Village. 
. 


Ti 


Q At what „hour, approximately? 


A At approximately 7 o'clock that evening. 
Q Who was with him at that time? 
Mark Fisher. 


Who were you dealing with directly at that time? | 


MALLULE RR Live id COMME REPORTER Ia Cte Alinir 
FOLEY IARE NEW YORK. NY =- 791-t07 


A 33 
O'Connor-direct 
Mark Fisher. 
THE COURT: y Was that his prior testimony? 
MR. BENTLEY: Yes, your Honor, I believe that 
is his prior testimony. 
THE COURT: This just now? 
MR. BENTLEY: Yes, your Honor. 
Q Following the arrest of Fisher and Meyerson 
what happened? 
A After being taken back to the New York 
Regional Headquarters, where they were processed and every- 
thing else, Mr. Meyerson agreed to cooperate with the govern 
ment and he gave up the source of supply for the 5,000 units 
dosage units of LSD. 
At this time Mr. Meyerson placed a telephone 
call to Mr. Frederick Glenn and made arrangements for 
Mr. Glenn to deliver the additional 5,000 dosage «nits of 


LSD to myself and Mr. Meyerson at Manjo's Restaurant. 


THE COURT: Were you asked the question to whic 


Mr. Steinbach objected, as to what role Meyerson was play- 
C- Ly 
ing, I thought you expected the witness to say at that 


point he was acting as an informer or working with the 
government, but instead of that he told us that 
certain people delivered -- 


MR. BENTLEY: I am sorry. That would have 
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been a proper answer. However, I am interested in develop- 
irg through this witness the relationship and the flow 
of the LSD and the nature of the investigation which proceeded 
back toward the source of the LSD. 

MR. STEINBACH: Your Honor, I would object to 
that kind of inquiry. I think the only thing that is 


relevant is what Mr. O'Connor or ine other agents knew 


at the time that they placed Mr. Rivera under arrest in terms 


of determining probable cause for that arrest. 
COURT: Are you leading up to that? 
BENTLEY : Yes, I am. 
COURT: Probable cause for the arrest of 
this defendant. 
MR. BENTLEY: Absolutely. 
THE COURT: All right. 

Q Agent O'Connor, what happened when you ar- 
rived at Manjo‘'s Restaurant? 

A Kenneth Meyerson and myself, we entered the 
restaurant, proceeded to about the middle of the restaur- 
ant, and we Mear ourselves at a booth. I was seated 
with my back to the door and Kenneth Meyerson was facing 
the door. 

Q Which side of the restaurant was the booth on? 


A On the left-hand side. 
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As you entered the restaurant? 
As -- yes. 
Q And what did you do after seating yourselves 
in the booth? 
A At the time aftar seating ourselves in the booth 
we ordered some food. 
Q What happened thereafter? 


' 


A Approximately 11:30 p.m. Mr. Meyerson stated 


that his people were here, and at this time I turned and he 


pointed out Mr. Glenn and Mr. Rivera. 

Q Do you see Mr. Rivera here in court? 

A Yes, I do. Mr. Rivera is seated at the 
defense table next to counsel. 

MR. STEINBACH: Conceded that he has identifie 
Mr. Rivera. 

Q What happened when Rivera and Glenn entered the 
restaurant? 

A They proceeded to your booth and they joined 
us, with Mr. Rivera sitting to my right and Mr. Glenn 
sitting to yearly left. 

Q Would it be fair to say Mr. Rivera was sitting 


on the aisle? 


A Yes, Mr. Glenn and Mr. Rivera were sitting on the 
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They were sitting across from each other? 
Yes. 
THE COURT: This was Manjo‘':, is that it? 
THE WITNESS: Yes, ma'am. 

COURT: When was that? 

WITNESS: Approximately 11:30 p.m.. 

COURT: What date? 

WITNESS: April 16th. 


Q you notice anything abnormal about Rivera's 


appearance? 
A No. 


Q W it happened after Rivera and Glenn sat down 
at your table? 

A Mr. Meyerson introduced myself to the two of them 
as the individual who was interested in purchasing the 


additional stuff that Mr. Meyerson used. At this time 


was. 
a 


What money was that, sir? 


| 
Mr. Glenn turned to Mr. Meyercon and asked where the money | 
| 
| 


A That was the money for the first 5,000 that 
was reportedly sold earlier that evening to myself. 
Q What did you say in response to that question? 
A At that time I informed Mr. Glenn that I had the 


| 
money and that I was going to keep it until the additiona! 
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5,000 went. 


Q What, if anything, did Mr. Glenn say at that 
time? 

A Mr. Glens then stated he preferred not to do it 
in the restaurant because it was public, he wanted to do 
it in his apartment, at which I told him I would do it here 
or no place at all. 

Q Then what happened? 

A Then Mr. Glenn and myself, we talked about how 
the transaction would go, and I said I would count out 
$1800 in the presence of his friend, Mr. Rivera, he would 
watch me count the money, agree that it was all there, and 
then I would pass it under the table to Mr. Glenn, who in 
turn would hand me the LSD, the 5,000 dots. Upon- examining 
it I would then pay him for the second 5,000 LSD which again 
with Mr. Rivera watching me count out the money. And they 


all agreed to it. 


Q How much money were you paying for the first 
installment? 
a>. E . 
A $1800. ` 


Q Did Mr. Rivera by words or action indicate that 
he understood and agreed to this proposal? 
MR. STEINBACH: Objection. It is a leading 


question. I think he should ask him just what Mr. Rivera 
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THE COURT: Yes. What was said, what did he do? 
A At the time when I asked all the participants 
if they agreed to it I turned to Mr. Rivera and he nodded 


f 


his head in agreement. 


Q Did you then proceed to conduct this transaction 


along the lines that you had proposed? 


A Yes, I did. 
Q Tell the Court what you did. 
A I took out the OAF, the official advance funds, 


which I had and I counted out $1800, and during the time 
I was counting out $1800 I would watch -- I would look at 
Mr. Rivera to be sure he was counting and he was watching f 
me count the money. 

Q How did you count it, physicaliy where did yo: 
hold it as you were counting it? 

A I held it down to my right side. It was 


in between myself and Mr. Rivera. 


Q Was that above or beneath the level of the table 
top? RA 

A Beneath the table top. 

Q What, if anything, dià Rivera do after you 


completed counting out the money? 


A At that time he just turned his head and 


11 
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and watched Mr. Gienn while I passed the OAF to Mr. Glenn. 


Q What do you mean by OAF? 

A Official advance funds. 

Q What happened after you passed this money to 
Mr. Glenn? 

A Mr. Glenn at this time handed me a white envel- 
ope con-aining 5,000 dosage units of LSD. Upon examining 
the package -- 

Q Just a moment, sir. How đid you pass the money 


to Mr. Glenn? 


A Underneath the table. 

(8) And how did Mr. Glenn pass you the L&D? 

A Underneath the table. 

Q And when you received the LSD what did you ado? 
A I examined it to be sure it did contain LSD 


and upon examining it and determining that it did I gave 


the prearranged arresting signal. 


Q What was that signal? 
A I scratched my head. 
Q dante your giving of that signal what 
happened? 
A Mr. Glenn and Mr. Rivera were placed iii 
arrest. 


MR. BENTLEY: No further questions. 
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CROSS EXAMINATION 
BY MR. STEINBACH: 
Q Mr. O'Connor, did you make reports, DEA6 reports 
of this incident? 
A Yes. 
Q Do you have them with you here in court? 


A I do not. 


MR. STEINBACH: I would inquire at this time 


whether Mr. Bentley has them. 

MR. BENTLEY: I do have them. 

MR.STEINBACH: Your Honor, I would request to 
see Mr. O'Connor's report of the events which he just 
testified to of April 16, 1974. 

MR. BENTLEY: If the Court askes me to, I wiil 
be happy to furnish it to counsel. On reviewing Section 
3500, it specifically refers to trial testimony rather than 
suppression hearing testimony. But should the Court feel 
it is appropriate, I would be happy to give the report to 
counsel. jee 

THE COURT: The statute does say after a witness 
has testified for the government, you can construe that to 
mean only when he has testified at a trial? 

MR. BENTLEY: I believe it mentions trial 


specifically, your Honor. 
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THE COURT: Let's see. 35(b) reads “After a 
witness called by the United States has testified on direct 
examination.“ 

MR. BENTLEY: I was referring, your Honor, to 
35(a), which states that no statement or report shall be a 
subject of discovery until such witness ha: testified on 
direct examination in the trial of the case. 

THE COURT: I see. I believe, Mr. Steinbach, 
the Second Circuit has ruled on that and that it is 
limited to trial. 

MR. STEINBACH: Very well, your Honor. 

I think it is highly relevant, however, since this incident 
occurred over 1-1/2 years ago, and while Mr. O'Connor has 
testified I guess to what his recollection of that is, 

I think in testing his credibility it is important to have 
that report. However, I will _» on. 

THE COURT: All right. 


Q Did you read the report to refresh your recol- 


lection, the DEA6, to refresh your recollection before you 
i 
testified here today? 


A Yes, I did. 
MR. STEINBACII: I now have another basis 
for requesting the statement, your Honor, that is, 


to see a statement that the witness used to refresh his 
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. recollection, which I believe under the rules of evidence 
you can see at any time. Once a witness has refreshed 
his recollection with a statement in the course of his 
testimony or befcrehand I would be able to see that. 

MR. BENTLEY: I would agree if be -refreshed his 
recollection on the witness stand. However, I don't 


believe it covers a pre-testimony use of*such material, end 


| 
| 


I think as to that Section 3500 miiia any other rules 
that might apply. 

MR. STEINBACII: Your Honor, it can't really turn 
on whether he looked at it outside the door of the courtroo 
or whether he looked at the on the stand. 

THE COURT: I do think that perhaps the rules 
provide for statutory exception. 

MR. STEINBACH: Your Honor, I would refer you to | 
Rule 612 of the Federal Rules of Evidence. 

THE COURT: Just a moment. 612, and I refer you 
for the reason that it does not support my position, it sup- 
ports Mr. Bentley, since it provides an exception to 
seeing a silat used to refresh memory for writings which 
would come under Section 3500. 

THE COURT: All right. 3 


Q You got tothe restaurant about what time that 


evening, Mr. O'Connor? 
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A 11:20 p.m. 

Q Did you go directly to that table that you 
described? 

A Yes. 

Q Would you describe the lighting in the restaur- 
ant at that time? 

A It was very well lit. 

Q Do you remember what kind of lights were 
over the table? 

A I don't recall if there were any lights directly 


over the table. 


Q When Mr. Rivera and Mr. Glenn arrived you say T 


Mr. Meyerson said something to you; is that correct? 


A Yes. 
Q And would you tell us what he said? 
I believe he stated that they are here. 
They are here? 
Yes. 
and, then they sat down, is that right? 
A - They walked over to the table and 
joined us in the booth. 
Q Were they introduced before they sat down or 
after they sat down? 


A After. 
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Q And did Mr. Meyerson say something to the 
effect "This is Fred and this is Richie"? 

A Yes. 
Q "This is Mike,” meaning you? 

Yes. 

Was that the name you were using at the time? 
A Yes. 


' 


Q And at that time Mr. Glenn turned to Mr. Meyerson 
and asked him where the money was for the earlier sale, is 
that correct? 

A Yes. 

Q And you and Fred Glenn had a discussion about 
how the deal between you and him was going to happen, right? 

A Yes. 

Q And the way it was going to happen was that 
he was going to pass the LSD under the table to you 


and you were going to pass the money under the table to him? 


A No, that I would pass the money first and then 


he would pass the LSD. 
Q. 


Q Okay. 
What were you holding the money in, what did 
you have the money in? 
A My pocket. 


Q Was it in a wallet? 


DUUTIIERNN Disiaili CUORI ALi VALLAD Us CObLassiutions: 


t kj fa tat jan 


Q 


A 65 


O'Connor-cross 
My pocket. 
Just rolled up or -- 
Yes. 
With a rubberband around it? 
No. 
Loose? 


Yes. 


What kind of bills did you have? 


American currency. 

What denomination? 

I don't recall. 

Could it have been hundred dollar bills? 
Yes. 

What was the smallest denomination you hed? 
$50. 


Do you remember whether you had many hundreds 


or many fifties? 


A 


Q 


I don't recall. 


You said that there was a signal which you 


would give and the other officers would move in to arcest, 


is that correct? 


A 


Q 


Yes. 
And that was scratching your head? 


Yes. 
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Q Had you discussed this signal with jour 
fellow officers before you sat down at the table with 
Kenny Meyerson? 
A Yes. 
Q In the course of your discussions with them 


was it agreed that they would arrest anybody who came in 


and sat down at the table with you once you gave the or 


A Yes. | 
MR. STEINBACP: I have no further questions. 
COURT: Any redirect? 
BENTLEY: No redirect,your Honor. 
COURT: You may come down. 
(Witness excused.) 
THE COURT: At this time we will take a brief 
recess in this case. 
(Recess .) 
THE COURT: All right. Does the government 
have another witness? 
MR., BENTLEY: Yes. The government calls 


Joseph Salvamini. 
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JOSEPH SALVAMINI, called as a witness 
by the government, having been first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. BENTLEY: 
Q By whom are you employed, sir? 


A I am employed by the United States Department 


of Justice as a group supervisor for the New York Drug 


Enforcement Task Force. 
Q Directing your attention to April 16, 1974, 
at approximately 11:20 p.m., were you om duty at that time? 
A Yes, sir, I was. 
Q Where were you on duty? 
A I wwe at a restaurant called Manjo's. 
I think the address is 33 7th Avenue, Manhattan. 
Q ‘hat were you doing there? 
A I was acting group supervisor of Group 32 at 
the region and I was surveilling an undercover operation. 
Q Please keep your voice up so you can be heard 
back at the pi. te table. 
A I am sorry. 
Q Where were you inside of Manjo's Restaurant? 
A I was at a counter in the restaurant. 


Q Were you seated or standing? 
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I was seated at the counter. 
What did you observe? 

A I observed Special Agent O'Connor and an 
informant enter the premises and take a seat at a table. 
The table was to my right. 

Q What was the informer? 


A It was one of the defend s we had arrested 


previously in the case, earlier that evening. I believe 


his name was Meyerson. 


Q What happened after you saw them take their 


serts at the table? 


A A short while later two other individuals 


entered the premires. 


Q Subsequently did you leamtheir names? 
A Yes, sir. One individual's name was 

Adolph Rivera and I believe the other individual's name 
is Fred Glenn. 

Q Do you see Mr. Rivera here in court? 

A Yes, sir, I do. 

4- 
Q Would you please point him out for the Court? 
A Yes, sir. He is the black gentleman seated 


at counsel table with the black suit. 


MR. STEINBACH: Concede that he identified 
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What did you observe them do at this table? 
Mr. Rivera sat next to Special Agent O'Connor. 
This would be with their backs to the street. The other 
defendant, Mr. Glenn, sat on the other sidé of the table. 

Q What happened? 

A There was some conversation among the parties, 
which I didn't overhear. I could see nodding of heads and 
gesturing back and forth. And chen Opecial Aget O'Connor 
took a quantity of government funds and he began to count it 
He turned his body thusly. towards me, which would be also 
towards the defendant Rivera, and he began to count it, and 
at that time the defendant Rivera leaned forward and was 
looking right at Special Agent O'Connor's hands as he 
counted the government funds. 

Q How was Rivera oriented toward you as he was 
looking at the funds? 

A He was turne.i towards Special Agent O'Connor. 


Q In other words, his back was toward you, more 


as: 


A Well, I wouldn't say his back was towards me, 


because they were a little bit forward of me. So I would 
say the side of his body was turned towards me. 
4 
-Q Could you see the money? 


A Yes, sir, I could. 
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What happened after that? 

A He was nodding his head a couple of times and 
subsequent to that Special Agent O'Connor handed the money 
across under the table, 

Q Whom did he hand that money to? 

A I believe he handed it to Defendant Glenn. 

Q And then what happened? 

A Special Agent O'Connor gave a prearranged 
signal, which was to run his fingers through his hair, and 
I walked over to the table, I took out my badge, and I 


advised Meyerson, Mr. Rivera and Mr. Glenn thatthey were 


Q Prior to the arrest did you see Mr. Glenn do 


under arrest for violation of the federal narcotics laws. | 
| 

| 

| 

f 


anything? After he had accepted the money under the table. 
A Yes. He put the money in his pocket. I believe 
it was his back pocket. 
Q Did you see him do anything else? 
A Not that I can recall. 
MR. BENTLEY: No further questions. 
CROSS EXAMINATION 
BY MR. STEINBACH: 
Q Mr. Salvamiri, I assume you made a DEAG about 
neo? 


| 
My 6 is incorporated with the standard 6 that was) 
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written for all of us. WE don't all write 6s. 


A 


Q 


Who wrote the one relating to this arrest? 
I believe Special Agent Keckler wrote it. 
Did you sign it? 

No. My name is on it though. 

He mentions you? 

Yes. 


So you didn't make any notes of your own about 


No, sir. 

Were you seated at 
Yes, sir. 

On a stool? 

Yes. 

Did the stool spin 
I don't recall. 


How far was the counter from the table where 


these gentlemen were seated? 


A 


I would estimate approximately the distance 
a- 


from where I am sitting right now to the doo. over there, 


at the most. 


Q 


The door of the courtroom? 


Yes. 


Would you say that it is about 40 feet? 
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MR. BENTLEY: It looks more like about 25 to 
MR. STEINBACH: Somewhere between 25 to 40. 


Your Honor, with your permission, I will approac 


the witness. I would like him to sketch out the relation- 
ship of the counter to the table. 
THE COURT: All right. 
A The table would have been over here. It was lik 
sort of a booth type situation. 
Q Why don't you just draw it without saying 


anything, so there won't be a record, and then I will ask 


you to describe it on the record. 


A All right. I would be seated sort of like over 


here. 
Q Would you show the counter? 
Let's start over, if you don't mind. 


A This would be the counter. It was an oval 


Q Just draw the counter and draw the table. 


type thing, if I recall. 
Don't draw any arrows ,please. 


A Okay. I believe the counter was like this, 


I was on a corner stool, and the table was sort of like 


Q Where were the seats? Show where the seats 


G 
pH- 
a 


were. 
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A The seat would be here and here. In other 


words, I was looking this way. 


Q I asked you not to draw any arrows. 
A I am sorry. I was almost -- 
Q Would you indicate whether there were any 


tables between -- 


A No. This was all an open area. 
Q This was the counter? 
A Yes. I would have been almost -- this isn't 


quite right -- I would have been almost parallel to the 
midline of the table. 

Q Wou'd you label counter on the diagram-and table 
on the table and would you pt an AR where you saw 
Mr. Rivera and an MO where you saw Mr. O'Connor and 
an FG where you saw Frederick Glenn and a KM where you saw 


Kenneth Meyerson. 


A I am afraid art isn't one of my fortes. 
Q How highwas the table from the floor? 
A The table? 
a- 
Q From the floor. would you say it is as high 


as counsel table here in the courtroom? 
A Yes, I would say. 
Q How high was the booths, the back of the 


booths that they were sitting in? 
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A I would say up to the level of the individual's 
neck or so. 

Q Up to the level of the neck. 

And do you remember what Mr. Rivera was 

wearing that evening? 

A Offhand, I don't. I know it was committed to th 
reports. 

Q Do you know whether ‘odie iii wearing a coat that 
evening? 

A I honestly don't. 


This was in April '74? 


Yes. I honestly don't remember what I was wear- 


And where would you say Mr. O'Connor's hends wer 
when he was counting the money? 
A Between himself and Mr. Rivera. 
Q And were they above the table height or below it 
No, no, they were below the table. 
Bejow the table? 
From che position I was in I was able to look 
right at him. 
Q You were facing the table the whole time this 
was going on? 


A In other words, I was facing the way I am now 
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and the table was to my right. The center line of the 
table would be almost perpendicular to the poirt I was sit- 
ting at. 

Q In other words, you were looking off to your 
right to see them, is that correct? 

A Yes. 

Q Did you have your eyes on them the whole time? 


‘ 


A Yes. 


Q Do you remember whether there was any food on 


the table while they were there? 

A I believe there was, yes. 

Q Do you remember whether there were plates -and 
glasses? 

A I know there was food on the table because we 
were all hungry, we hadn't eaten all day. 

Q Mr. Salvamini,you had agreed with Mr. O'Connor, 
had you not, that at the time he ran his fingers through 
his hair you would arrest everybody at the table other than 
him, is that correct? 

a= ° 

A No, sir. I’ told him, you know, depending on 
what happened, I would place the defendants under arrest. 

Q Defendants meaning anybody who arrived to sit 


down at the table? 


A Defendants meaning anybody that I perceived 
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to have been a participant in a narcotics transaction. 
Q When you saw Mr. O'Connor run his fingers 

through his hair who did you go up and apprehend? 


A What I did was I walked right up to the table an 


I stated to the three individuals at the table that were | 


not federal narcotics officers that I was a federal narcotic 
agent and they were under arrest. 

Q At that time were there any other officers who 
approached the table with you? 

A Yes, there were. 

Who were they? 

A I believe Special Agent Greenan and Special 

Agent Keckler was the other. 


A Did they approach the table the same time you 


A I wasn't watching them. I was watching the 
defendants. They got there pretty much simultaneously. 

Q Did you ever place your hands on any of the 
defendants to take them out of the booth? 

A I dinti think so. It was a pretty quiet sort of 
situation. 

Q Did you handcuff any of the defendants? 


A T think I did, but I am not certain. 


MR. BENTLEY: Objection to this type of 
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questioning, going to irrelevant matters. 

Q Did you handcuff Mr. Rivera? 

A I don't recall. 

MR. BENTLEY: Objection. 

Q When you saw Mr. “ ‘Connor counting the money could 
you tell what denominations he had in his hand? 

A I knew what he had because it was official 
agency funds. 

Q What did he have, what denominations? 

A I don't recall right now, but at the time I knew 
exactly what it was. 

Q Would it be in your report? 

A It should be in one of the reports in the file, 
yes, sir. As a matter of fact, the money is still retained 
as evidence. 


Q When he was counting it was folded over or 


A No,sir. As I recall, it was straight out. 


Q When he would count off a bill would he remove 


it from the pile or would he just move past it in the 


pile? 


No, he was actually physically going one, two, 


And he was removing the bills from the pile and 
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_pacling them where? 
A In a second pile. 
Q Where was that second pile? 
A In his right hand. 
Q On the table? 


A In his right hand. In other words, he was 


removing the bills one by one from his left hand and going to 


his right hand, one, two, three. 

Q What hand was he removing them with? 

A With his right hand. 

Q And he was keeping that second pile in his right 
hand as he was doing it? 

A Yes. 

Q He was moving them from one hand to another is 
what you are saying? 

A Yes. 

Q Is that correct? 

A Yes. But a very distinct motion. In other 
words, his hands were not close together. His hands were, 

a- 

I would say, a good six, eight inches apart. It was a 
very distinct maneuver. 

Q How far apart were he and Mr. Rivera? 


A They were very close together. 


What was Mr. Glenn doing while he was counting 
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the money, Mr. O'Connor was counting the money? 

A He was watching Mr. Rivera. 

Q Was watching who? 

A Mr. Rivera. 

Q You mean his head was faced towards Mr. Rivera, 
is that correct? 


A That's what you asked. 


Q You couldn't see his eyes then, could you, 


Mr. Glenn's eyes? 
A Absolutely not. 
Q While Mr. O'Connor was counting the money was 
he looking down towards his hands? 
A Yes, sir. 
MR. STEINBACH: I have no furthe juestions. 
Your Honor, at this point I would like this to 
marked for identification as Defendants’ Exhibit A. 
(Defendants' Exhibit A was marked for 
identification.) 
NRS IRINNA: I would show it to Agent Satvaminil. 
Q Is that the diagram you just drew in response j 
to my questions? 
A Right. 
MR. STEINBACH: I would offer it into evidence 


at this time. 
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MR. BENTLEY: No objection. 
THE COURT: Let is be received. 
(Defendants' Exhibit A was received in 
evidence.) 
BY MR. STEINBACH: 
Q Do you remember how many legs the table had? 


+ 
A I don't believe it had any legs at all. 


I believe it was a center pedestal type thing. 


Q So there was one leg in the middle? 
A In the center, as I recali, yes. It was 
partially attached to the wall, as my memory serves me. 


In other words, the table ran up to the wall. 


Q And there was one center pedestal in the 


middle? 


I believe so. 


You didn't examine the booth before anybody 


It was a standard luncheonette type -- 
ag there any tables between where you were 
seated and where -- 
A I had a clear shot right directly into the 
center. 


Q I am not asking you that. Did anybody walk by 


toward the period you had them under surveillance? 
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that I can recall. 
STEIVSACH: All right. 
COURT: Anything further? 
BENTLEY: Yes. 
REDIRECT EXAMINATION 
BY MR. BENTLEY: 
Q Agent Salvamini, I would like to show you whet has 
been previously marked as Governments Exhibit 3516. 
If the Court so desires it, we could remark it as Government's 
Exhibit 1 in this hearing. 
(Government's Exhibit 1 was marked for 
identification.) 


Q I believe on direct you testified that you had no 


other recollection of what had occurred immediately prior 


to the arrest beyond AgentO'Connor handing the money 
under the table to Mr. Glenn. 

I would like you to @xam’ xe paragraph 5 of 
this document and see if that refreshes your recollection 
of what occurred. 

a- 

MR. STEINBACH: Your Honor, I would object to 
any refreshed recollection at this poist. I don't believe 
. is within the scope of redirect. 


THE COURT: You are askina him to look at that to 


refresh his recollection to see what occurred when? 
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MR. BENTLEY: Immediately prior to the arrest. 


This matter was gone into on cross. 


THE COURT: It was covered on cross examin- 


A Yes. 

Q What is your recollection as now refreshed? 

A The defendant Glenn handed under the table 
to Special Agent O'Connor a white envelope which contained 
a quantity of LSD, I think 5,000 tablets of LSD. 


Q How was the lighting in the restaurant at that 


It was excellent. 

MR. BENTLEY: No further questions. 

THE COURT: What time was this? 

THE WITNESS: About 11:20, 11:30 or so in the 


evening, your Honor. 


THE COURT: How many people were in the restaur- 


SNE WITNESS: I would say there were maybe a 
dozen people in the restaurant. It was a reasonably large 
establisnment, but it wasn't crowded by any means. As 
a matter of fact, I believe they had some of the counter are 


close off. 


THE COURT: Anything further? 
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Salvamini-redirect~-recross 


MR. STEINBACH: A couple of questions. 
RECROSS EXAMINATION 


BY MR. STEINBACH: 


Q Was it as light as the courtroom is right 


It believe it was brighter. 

MR. STEINBACH: No further questions. 

THE COURT: Anything hatin 

MR. BENTLEY: No, your Honor. 

THE COUFT: All right, thcak you. 

You may come down. 

(Witness excused.) 

THE COURT: The government have another 
witness? 

MR.BENTLEY: No, your Honor. The government 
rests at this time. 

MR. STEINBACH: The defense rests. 


At this time I would renew the -m< :żon on the 


following grounds, your Honor: 
a- 


It appears that Mr. Rivera was sitting at a tbl 
in this restaurant next » Mr. O'Connor while Mr. Glenn, 
the defendant, passed LSD under the table and received 
money in return or received money first and then passed 


the LSD. During this time Mr.Rivera was seated next to 
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Mr. O'Connor. 


There has been this testimony that Mr. O'Connor, 


according to his own testimony, counted the money down low 


under the table while Mr. Rivera was sitting next to him. 
According to Mr. O'Connor, Mr. Rivera said nothing during | 
that period, merely sat there. He then passed the money | 
over to Mr. Glenn. | 
Mr. Salvamini testified he Saw the money being | 
counted. I submit that is a physical impossibility given 


how far he was from those people, where they were sitting 


in relation to each other, where Mr. O'Connor's hand would 


have to be, under the table, between the two people. 
I submit his testimony cannot be believed onhis seeing this | 


counting of the money. 


In any event, neither of them testified that 


| 


that is, Mr. O'Connor was free to count the money in 
Mr. Rivera's presence if he wanted to, but there is no 
indication Mr. Rivera responded in any way that would 


Mr. Rivera either took the money Or actually counted it, 
a- | 
indicate a participation in any crime at that time. | 
f 
There are of course cases in the Second Circuit, | 

I believe United States v. Cirillo and United States Vv. 


Tramunti, which say that mere presence at the place 


of the commission of a crime does not indicate either 
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participation in the crime itself or in a conspiracy to 


commit that crime. I will say those cases dealt with 


~e 


the sufficiency of the evidence after trial and not probable d 
cause, but I think by analogy they would apply here. 
That is, if somebody can't be convicted, if a case can't be 
sent to a jury on the basis of presence at the scene of a crime, 
I submit somebody can't be arrested for it either. I think 
Mr. O'Connor explained the reason th - Mr. Rivera was 
arrested, that the signal was that wher he ran his fingers 
through his hair everybody was going to be arrested who 
wasn't a DEA agent. That was his testimony. 
I think that was the reason that Mr. Rivera was 
arrested at that time 
I submit to your Honor that that was not -probabt 
cause to arrest, that his detention was therefore in | 
violation of the Fourth Amendment, and that the statement | 
given during that retentior., secured as a result of the 
violation of the Fourth Amendment, should be suppressec . 
MR.BENTLEY: Your Honor, I think the standard 
4- 
for probable cause is quite different from the standard 
beyond a reasonable doubt, and I just express that at 
the outset without conceding the factual conclusions 


reached by counsel. In fact, there is much more here than 


mere presence at a table. This is a situation where the age 
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had ample reason for believing that Mr. Rivera was con- 
spiring and also had constructive possession'of the 

LSD in question. 

Mr. Rivera was seated next to Agent O'Connor 
at the table. Mr. Glenn, who actually had physical 
custody of the LSD, was seated next to Mr. Meyerson on the 
other sice of the table. Mr. Glenn wanted to return to 
his apartment to conduct this RERE because the 
restaurant was too public. Mr. Rivera was present at the 


table, obviously heard that comment. 


The agent suggests in lieu of going to the apart- 


ment that the money would be counted at the table, out of 


to Glenn under the taxie. 

In order for the transaction to occur the 
participation of Rivera was vital. Rivera, who was seatea 
next to the agent, could examine the money, verify that 
it was all there, and then indicate to Glenn that the 
situation was proper for the transfer of LSD in exchance 


for the money that the agent had. The agent was in no 


position to put the money on the table and count it in front 


of Mr. Glenn, who was across the table from him. That 
would have been too public. That would have had all 


of the problems of detection which Mr. Glenn was concerned 
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_about. Soe he had the person who accompanied Mr. Glenn to 


the restaurant, Rivera, look at this money as it was 


counted. 


a 


aed 


THE COURT: Did Mr. O'Connor testify that Mr. 
Rivera looked at the money as it was being counted? 

MR. BENTLEY: I believe he did. Agent Salvamini 
«iid he did and Agent O'Connor indicated that Rivera had 
agreed by nodding his head to following this procedyre for 
conducting this transaction, and the fact that he didn't say 
anything is significant not to show that he was not in- 
volved, but that he was satisfied that the $1800 that had 
been offered for the LSD was in fact in nhe possession of th 
agent, and I think the agent would have been remiss had 
they simply arrested Mr. Glenn and said "Well, we don't 
think Mr. Rivera was involved." The agents had every 
reason to believe that Mr. Rivera was iatimately involved 
in this transaction. 

THE COURT: And that's because he looked, as you 
say, as a counted the money under the table. 

MR. BENTLEY: I don't believe he testified 
under the table. Below the level of the table, your 
Honor. He didn't testify that it was physically 


under the table top. It was between the two men under the 


level of the table top, where it could mot be seen let us say’ 
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41 
from across the other side of the table by Mr. Glenn. 
is why Mr. Rivera had to be involved. 

THE COURT: Let me ask you this: Did Mr. O'Connor 
testify that Mr. Rivera said anything during the course of | 
these negotiations? 

MR. BENTLEY: Orally he did not say that 
Mr. Rivera said anything. He did say that Mr. Rivera had 
nodded his head in assent on a couple of occasions. 

THE COURT: To whom? 

MR.BENTLEY : To Mr. O'Connor. He testified 
that he had suggested that he, O'Connor, would count out 
the money, which Rivera would observe, and after counting the 
money, if the amount was correct, he, O'Connor, would pass 
the money under the table to Glenn and Glenn would pass him 


back the LSD. 


THE COURT: The defendant Rivera was arrested 


| 
Rivera assented to this by nodding. 
| 


by Salvamini, is that right? 
MR.BENTLEY: Yes, your Honor. 


a- 
THE COURT: And Salvamini didn't hear any of this 


conversation, did he? 


MR. BENTLEY: He observed Rivera watching the 


money being counted. 


THE COURT: He didn't hear the conversation in 
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which you claim Rivera agreed to participate by watching 
the count and then mdding to Glenn, is that so? 
BENTLEY: He did not hear that conversation. 
COURT: All right. 
BENTLEY: He was also acting pursuant to the 
signal given by O'Connor. 

THE COURT: What signal? 

MR. BENTLEY: Seenecias his head. 

THE COURT: O'Connor testified that their agree- 
ment was that everybody at the table would be arrested when 
he scratched his head, isn't that so? 

MR. BENTLEY: I don't think that's relevant 
if there was probable cause for this defendant‘s arrest. 

THE COURT: That was what I was getting at. 
What probable cause did Salvamini have? He didn't hear 
the conversation, isn't that so? 

MR.BENTLEY: That is correct. 

THE COURT: He testified that the distante 
he estimated that he was from the defendant was from 
the witness stand to the door of the courtroom, which I 
estimate about 25 feet. Isn't that so? 

MR. BENTLEY: That was my estimate, also, your 


Honor. lle was seated on a stool at a lunch counter. 


| I think your Honor can take judicial notice that he would bo 
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slightly more elevated than the level of the people sit- 


ting at the table. Mr. Rivera had turned, I believe, or 


ee 


was at an angle, so that he could observe the money being 
counted. Agent O'Connor was more or less with his back to 
the wall. Agent Salvamini was looking directly at that 


scene at the table from his position. 


- eaa 


THE COURT: And he saw Rivera watch O'Connor 


count the money? 


MR. BENTLEY: That is correct. 


THE COURT: What else did he testify that he had |! 


| 
| 
: 


saw Glenn pass an envelope under the table to O'Connor. 

THE COURT: What did he see Rivera do? 

MR. BENTLEY: He saw Rivera nod his head on oc- | 
casion. 

THE COURT: But he didn't hear the conversation, | 
so how does he know what he is nodding his head to? If he 
didn't hear the conversation how did he have probable 
cause to arrest Rivera for nodding his head? It is not 
probable cause to arrest anybody if they nodded their head, 
is it? 


MR. BENTLEY: If Agent O'Connor had made the ar- 
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rest I don't think there would Le any question that Agent 
O'Connor had probable cause. If Agent O'Connor had pointed 
to Mr. Rivera and said "Agent Salvamini, arrest this man," 
I don't think that an arrest would be any more subject to 
question than the arrest by Agent O'Connor. I think 
there was probable cause for an arrest. 

THE COURT: You say by O'Connor. 

MR. BENTLEY: Yes. i 

THE DURT: | But there was not by Salvamini. 

MR. BENTLEY: I believe there was for Salvamini 
also your Honor. He observed the participation of Rivera 
in the transaction. 

THE COURT: All right. He saw Rivera watch 
O'Connor count the money, right? 

MR. BENTLEY: “That is correct. 

THE COURT: And he saw Rivera nod his head, is 
that it? 

MR. BENTLEY : Yas. 


THE COURT: Did he see anything else? 


MR. BENTLEY: He saw the money pass under the 
t 


THE COURT: He saw what? 
MR.GENTLEY: We saw the money -~-~ 


THE COURT We are talking about Rivera. 
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What did Rivera do? 


MR. BENTLEY: I think your Honor has summarized 
it accurately. 

THE COURT: Two things, then; he saw him nod his 
head, he saw him watch O'Connor counting money. Is that 
probable cause for arrest by Salvamini? 

MR. BENTLEY: I believe it is, your Honor. 

Your Honor, Agent O'Connor gave the pre-agreed upon arrest 


signal. Whether Agent O'Connor had previously stated 


“Arrest anyone at the table" or “When i give this signal come 


to the table, I will tell you to arrest,” seems to me to be 
irrelevant, unless there is someone at the table who should 
not have been arrested. 

THE COURT: Wait a moment. I don't know that 
I am following that. Start again. 

MR. BENTLEY: Whatever Agert O'Connor had 
previously said with respect to the arrest signal as far as 
who should be arrested doesn't, to my view, come intc pissy 
unless there was an individual at that table as to whom 

és 
Agent O'Connor did not have probable cause. 

THE COURT: In other words, you are saying 
the arrest here was made by O'Connor, not Salvamini? 

MR.RENTLEY: I am sayvina that it was made at 


O'Connor's direction, that where Agent Salvamini hac from 
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his position enough information to warrant an arrest, let 
us say if he was observing four individuals whom he didn't 
know, none of whom was a government agent, none of whom was 
an informant, I think we would have a very different 
situation than we do here, where one of tthe participants 
was a drug enforcement agent who gave a signal, and 
I think the critical question is whetherthere was probable 
cause for Agent O'Connor to give that signal when he did, 
because Agent Salvamini didn't simply decide on his 
own “I am going to make the arrest at this time," he waited 
until that signal was given, and he was acting pursuant to in 
directionof Agent O'Connor. 


THE COURT: So the question is whether Agent 


MR. BENTLEY: Yes, your Honor. 
THE COURT: All right. Let’s see what his 
probable cause was. He testified that Glenn and Rivera 


came into the restaurant and took seats, is that it, 


O'Connor had probable cause to arrest. 


Glenn sittingnext to Meyerson and Rivera sitting next to 
O'Connor? 

MR. BENTLEY: That is correct. 

THE COURT: Then Glenn asked Meyerson where was 
the money for the earlier transaction, is that it? 


MR. BENTLEY: Yes, your Honor. 
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THE COURT: What did Meyerson say? 

MR. BENTLEY: I think Agent O'Connor answered 
that question by Saying that he, O'Connor, still had the 
money from the earlier transaction and that he would provide 
that money to Glenn in exchange for which Glenn would ráki 
him the second installment of this 10,009 dose transaction, 
after which O'Connor would pay the second half of the pur- 
chase price. Then Glenn indicated that ħe did not want 
to do this in the restaurant because it was too public. 
O'Connor said “We are going to do it here or we won't do 
2t at ali.* Then this proceuure was suggested for counti 
the money and conducting the transaction under the tabic. 

This conversation occurred in the presence of 


Mr. Rivera. He was seated right at the table. He wasn't 


| 
| 
| 
| 


under the influence of drugs or alcohol. Mr. O'Connor said 
his appearance was normal. He watched the money being 


counted. Prior to that he agreed that he would play that 


The government submits that he had constructive 
a- 


| 
| 
Í 
| 
| 
role in the transaction. | 
possession of the LSD, because Mr. Glenn would not have | 
passed that LSD under the table had not Mr. Rivera -- let 

| 
uS say this: Had Mr. Rivera said “The moey is not here, it 


is not enouqh," that LSD vould have stayed right in 


Mr. Glenn's possession. 
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THE COURT: Tell me what the conversation was 

according to the witness O'Connor between himself and 

Glenn. What did he testify as to how they would proceed? 
MR. BENTLEY: He stated that he would count 

the money, Rivera would watch him count the money, then he 

would pass the money to Glenn under the table and 


Glen would pass him the LSD. At that point everyone 


agreed to that. Mr. Rivera indicated his assent by nodding. 


THE COURT: But he didn't say anything, is 


that it? 


MR. BENTLEY: He didn't say"I agree”. He 


THE COURT: Then what else did Mr. Rivera do, 
according to Mr. O'Connor? 

MR. BENTLEY: Then he watched the money being 
counted and nodded after it was counted. At that point 
the transfer of the money for the LSD occurred between 
Glenn and Agent O'Connor. 

THE COURT: All right. 


&- 
Mr. Reporter, would you read the direct testimon i 
of Mr. O'Connor. 
(Record read.) 
THE COURT: I don't recall Mr. O'Connor saying 


anything about Mr. Rivera nodding to Mr. Glenn that the 
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money had been counted. Did youhear that? 

MR. BENTLEY: I did not, your Honor. I thin! 
given the prior assent tothe manner in which the trans- 
action was conducted I think the agent had probable 
cause to arrest the defendant, mcause he said nothing, 
because he acquiesced in the passing of the money, which he | 


would not have done had the money been insufficient. 


THE COURT: In any event, the first time that 


O'Connor knew about what Rivera was when he came into the 
restaurant with Glenn, isn't that so? 

MR. BENTLEY: That is correct. 

TUE COURT: According to O'Connor, he arrested 
Meyerson earlier along with Mark Fisher, is that right? 

MR. BENTLEY: Yes, your Honor. 

THE COURT: And Meyerson agreed to turn over 
his source, is that right? 

MR. BENTLEY: That is right. 


d his source was Glenn, isn't 


MR. BENTLEY: That's right. 

THE COURT: And he made a telephone call to 
Glenn, isn't that so? 

MR. BENTLEY: Yes, your Honor. 


THE COURT: He didn't say anything about 
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Rivera, did he? 

MR. BENTLEY: Maybe he didn’t know Rivera was 
Glenn's partner, your Honor. 

THE COURT: That is what we are getting at, isn‘ 
that so? And so Meyerson called Glenn to come for the 
transaction, to complete the transaction, that is, bring the 
LSD, get the money, isn't that s0? 

MR.BENTLEY: Yes, your Meuse: 


THE COURT: And again came-iato the restaurant 


MR. BENTLEY: That is correct. 
THE COURT: What we have then is O'Connor's 


testimony that Rivera assented to arrangements which he, 


accompanied by Rivera, isn't that so? 


O'Connor, had made with Glenn, is that it, about counting 
money ? 

MR. BENTLEY: Yes, your Honor. We also have the 
prior conversation concerning Glenn's reluctance to conducti 
the transaction in the restaurant because it-was too-public, 
the fact thas Suvora was present at the table and 
Rivera could be inferred to know what was going on was an 
illegal transaction. 

THE COURT: And the LSD was pssed under the 


table by Glenn, is that it? 


MR BENTLEY: Yes, your Honor. 
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THE COURT All right. Did you want to say 
anything, Mr. Steinbach? 

MR. STEINBACH: I just wanted to point out a 
corple of things, your Honor. First of all, the fact 
that Mr. Bentley just brought out, that Mr. Glenn said he 
didn't want to do this transaction in the restaurant at pa 
but in his apartment, only indicates that Mr. Rivera was not 
there to help him inthe tiansaction, because they hadn't 
come to the restaurant by that statement to do anything. | 

The second thing is that Mr. O'Connor made 
a point of correcting me about the procedures for this trans+ 
action, that is, the money went first under the table to 
Mr. Glenn and then the LSD was going to come back under the 
table. If the money was going to be passed first to Mr 
Glenn before any LSD was passed then Mr. Rivera's i 
tion was completely unnecessary, because Glenn would get | 
the money before he would part with any LSD and he could | 
comt it himself, and for all we kaow, he did. 

The third point is that this plan to which 


a 
Mr. O'Connor says Mr. Rivera nodded after he discussed it 


going to count the money and I will have Mr. Rivera look." 


It wasn't as if Mr. Rivera or Mr. Glenn said "Show the 


| 
was all Mr. O'Connor's doing. That is, he says "I am now | 


money to Mr. Rivera, he wi’ count it.” It was something | 
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either Mr. Glenn or Mr. Rivera. 

MR. BENTLEY: If I may respond to that, your 
first of all, the reason the money was counted on 
Mr. O'Connor's side of the table was because Mr. O'Connor 
did not want to let that money so without assurance that 
he would get the LS: 


THE COURT: Put he did pass it first, isn't 
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2 that Mr. O'Connor did perhaps to draw Mr. Rivera into this, 

5 but it was cortainly something that did not originate with 
| 

10 


12 | MR.BENTLEY:After it had been counted. 
| THE COURT: He passed the money under the table | 
{ 


| 
14 to Glenn, isn't that so? 
1: MR. BENTLEY: Yes, your Honor. 
16 | THE COURT: Why couldn't have Glenn counted the 
17 money and assured him -lf that he had it, and having done | 
| 
* 2 : that, passed it back? What guarantee did O'Connor have 
19 | that after he passed the money, even when it was counted, | 
2 that Glenn would then turn overthe merchandise? None 
21 whatsoever, did i 

22 MR. BENTLEY: This was payment for merchan- 

23 dise that O'Connor already had, the first 5,000 dosage 

2A J units. 
25 As tc counsel's argument that Mr. O'Connor set 
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THE COURT: What is the second thing then 
done? 
MR. BENTLEY: It was the second 5,000 
dos ge units that was turned over to O'Connor after the 
money was passed ana O'Connor still had to pay for that 
transaction at the time the arrest was made. 

THE COURT: O'Connor had to pay for the first 
transaction and he said "I will not pay for the first 
transaction until I get the second amount," isn't that so? 


MR. BENTLEY: I believe he testified that he 


was paying for the first transaction and he would not pay for 


the second transaction until he got the LSD that was in- 
volved in the second transacton, which was what O'Connor 
passed him after the money -- excuse me -- what Glenn 
passed him after the money went under the table. 

THE COURT: You say that O'Connor found the neces 
ity before passing that money to have Rivera observe 
that the money was all there, is that so? 

MR. BENTLEY: I am saying that is the way the 
transaction occurred. 

THE MURT: I amgstting at where there was any 
reason for that. There doesn't appear to be any reason 


for Rivera to observe that the money was all there, 
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since his statement to Glenn was “I am not going to 
pay you until I get the second amount,” but he did pay 
him. 

MR. BENTLEY: That was payment for the prior 
lot of LSD, the lot that was involved at the El Tor 
Restaurant earlier in the evening. One reason why O'Connor 
or Glenn may have assented to this procedure is that Gienn 


was sitting on the aisle, facing the door, facing the 


area where people would come in and go out of the restaurant 


It may be that Glenn went along because he didn't want to 
be -- he wouldn't be in a position to count the money as 
easily as Rivera and C'Connor, who were seated with their 
backs toward the door. 

THE COURT: Let wstart again. O'Connor said 
to Glenn “I am not going to give you the money for the 
first transaction until I get the LSD for the second 
purchase,” is that it? 

MR. BENTLEY : No. I believe he testified that 
he said he wane pay for the first transaction but not pay 
for the second transaction until he had received the drugs 
involved in that transaction. 

MR. STEINBACH: Your Honor, I don't belie 
that was the testimony. I think it was just the opposite 


by both Mr. O'Connor and Mr. Salvamini. My notes indicate 
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that he passed the money first to Glenn, Glenn then passed 
the LSD. 

MR. BENTLEY: That is correct, but the LSD that 
was passed was LSD that had not been paid for. The first 
passing of money was in payment for the prior 5000 dots 
that were received by Agent O'Connor at the El Tor Restaur- 
ant. 

As the Court recalls, the testimony was that 
when Mr. Glenn came in he said to Mr. Meyerson, the middle 
man here, “Where is the money, where is the money for the 
first transaction?" He wxpected Mr. Meyerson to have that 


money. 


Agent O'Connor said “I still have it. I want 


to complete the whole thing now, make sure I am going to get: 


my 10,000 dosage units." 
THE COURT: All right. So why couldn't he have 
passed the money to Glenn and said “Here is the money for 


the first. transaction and give me the second installment 
of LSD." ? 
« r . 
MR. BENTLEY: In effect, that is what he did, 
except Glenn was ot in a position, the way the transaction 
was arranged, Glenn was not going to count that money, 


he was going to take it under the table and keep it without 


looking at it, because it had been counted by Mr. Rivera. 
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THE COURT: It just doesn't seem to me to 
make any sense to have Mr. Rivera watch the counting of 
the money which was done in a restaurant. What was the 
point of that? All he had to do was hand it to Glenn 


under the table and have Mr. Glenn count it to satisfy 


himself that he had $1800 and then pass the second install- 


ment. There wasn't any reason in the world to involve 


the defendant Rivera, as the defendant Rivera claims. His 


ciaim is he was just brought into this by the agent, and we 


are examining his claim to see whether there is anything to 


that, aren't we? 

MR. BENTLEY: That may be a matter for defense 
at trial, your Honor, but in a suppression hearing the 
question is did the agent have reason to believe that 
Rivera had an agreem .t with Glenn withregard to this 
LSD or did he have sufficient control over th? LSD 


to be charged, and I think a reasonable man would have 


concluded -- 


THE COURT: He was the one who brought 
Rivera into :., aS Rivera's lawyer says. He, O'Connor, 
used Rivera as i s agerc for purposes of counting the 


money. Isn't that w: i happened? 
MR. BENTLEY: I don't think O'Connor -- 


THE COURT: It wasn't Glenn's idea that Rivera 
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should watch the counting of the money on Glenn's behalf. 
It was an idea which originated with O'Connor, isn't that 
so? 

MR. BENTLEY: And to which -- 

THE COURT: O'Connor said “We can have Rivera 
watch the money being counted." 

Mx. BENTLEY: That is correct. 

THE COURT: So that O'Conner had no basis for 
comcluding that Rivera had constructive possession of the 
LSD, did he? 

MR. BENTLEY: I believe he dic becuse 


Mr. Glenn recognized Rivera's role in this tints 


THE COURT: How, by suggesting th-* he watch the 


counting of the money? 


by transferriny the LSD after the money had been counted. 


THE COURT: No, I am talking about Rivera. Did 


he recognize Rivera's iole in this thing? 

MR. BENTLEY: Mr. Glenn passed the LSD after 
accepting muney that he had .. t counted in reliance upon 
the fact that when Mr. Rivera watched this money being 
counted he had made no statement to the effect that 


“There is less money here than has been agreed upon.” 


THE COURT: We went over that earlier. 


i 


MR. BENTLEY: By not transferring that money --. 
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Rivera said nothing after watching the money being counted. Í 
NR. BENTLEY: That is richt. If there had =y | 
less money there than Agent O'Connor suggested this deal would . 
not have occurred, the LSD would not have pazsed. 
THE COURT: That's a supposition cr speculation | 
on our part. There is no evidence to support that. 
MR. BENTLEY: I believe that on the facts 
it was reasonable for the agent to anstat that Mr. Rivera 
was involved in this deal and that the eal would not 
occur without Mr. Rivera's implicit endorsement of the fact 
that the money was there. 
I think there is a differeat standard here, 
your Honor, than a question of whether Mr. Rivera may have 
been entrapped, which is a jury issue at trial. The 
government is not at a burden here to prove that Mr. Rivera 
was guilty at the time he was arrested. 
THE COURT: The question is whether Mr. 0* Connor 


had probabie cause to arrest’ the defendant Rivera, and as | 
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I see it, he had no basis for concluding that Mr. Rivera 
a- 


© 
part 


was a partner or had constructive possession of the LSD 
when he *:t down at the table with Glenn. He then sug- 
gested, according to his testimony, that Rivera watch 


the counting of some money. He doesn’t tell us that 


Rivera said anything, he simply nodded, and tien, when the 
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money was counted, he doesn't tell us that Rivera nodded to 
Gienn. So that I don't think he had any probable cause to 
believe that Rivera had constructive possession of that 
merchandise. 

MR. BENTLEY: Your Honor, I would request 
permission to recall Agent O'Connor or that particular 
point, your Honor, since I believe it is a critical point. 
Frankly, the government anticipated that that aspect of the 
case would be brought out, and if your Honor would care to, 
I would respectfully ask permission to recall him for one 
or two questions. 

THE COURT: One or two what questions? 

MR. BENTLEY: On the issue of what Rivera did 
after the money had been counted. 

THE COURT: He has already testified. He didn't 
testify that Rivera nodded or said anything after the money 
was counted, and it is the defendant's claim that this was 


| 
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Something made up by O'Connor to involve Rivera, and it seems 

to me that is wha~ happened here. O'Connor didn't have any 
a- 

Probable cause to believe that Rivera had constructive | 


possession of that merchandise when he came into the restaur- 


Meyerson called Glenn. Glenn had the Packace in his 


| 
ant. Meyerson certainly hadn't mentioned it. | 
| 
| 


possession. From all that appears, Rivera just happened to 
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be along. Glenn did not intend to have any transaction 


| 
in the restaurant, as O'Connor himself testified. 
Glenn said he wouldn't have any transaction in the 
restaurant. He, Glenn, was conducting this. And it was 
O'Connor who brought Rivera into it, andthere is no basis 
for, even on his testimony, concluding that Rivera even | 
agreed, because he doesn't tell us that Rivers said anything | 
or did anytying. He said he watched him count some money | 
as he held it to his side and then he passed ‘the money | 
under the table to Glenn first, which he certainly could as | 
done in the first instance and said “Here, count it, and sail 
give the second package,” because if the package had come : 
first then his story wouldhave a little ore validity, but he! 
passed the money first, which renders his statement that | 


Rivera had to watch the counting not believable. 


The motion is granted. 
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Michael W. O'Connor 


Joseph Salvamini 


EXHIBIT INDEX 


In 
De fendant Identification Evidence | 
Se sencant po iit- iii it: BR ed | 


A 32 33 


Government 


1l 


